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October 23, 2015 

 

VIA ELECTRONIC MAIL 

 

Randy Mosier, Chief 

Regulation Division, Air & Radiation Mgmt. Admin. 

Maryland Department of the Environment 

1800 Washington Boulevard, Suite 730 

Baltimore, MD 21230-1720 

Email: randy.mosier@maryland.gov 

 

RE:  Comments of the Sierra Club & Chesapeake Physicians for Social 

Responsibility Regarding Proposed COMAR 26.11.38: Control of NOx 

Emissions from Coal-Fired Electric Generating Units 

 

 Dear Mr. Mosier: 

 

On behalf of the Sierra Club and Chesapeake Physicians for Social Responsibility, please 

accept the following comments regarding the Maryland Department of the Environment’s (MDE 

or the Department) proposed regulation for oxides of nitrogen (NOx) from coal-fired electric 

generating units, to be codified at COMAR 26.11.38 (Proposed NOx Regulation).  The Proposed 

NOx Regulation was published in the Maryland Register on September 18, 2015.
1
   

 

As set forth below, the Proposed NOx Regulation is unlawful and arbitrary for at least 

two reasons.  First, the Proposed NOx Regulation unlawfully attempts to amend or repeal the 

Department’s prior regulation of NOx emissions from coal-fired electric generating units (the 

Existing NOx Regulation) without following the procedures mandated by the Maryland 

Administrative Procedure Act (APA).  The Existing NOx Regulation was lawfully adopted on 

January 16, 2015 and the notice of final action submitted to the Division of State Documents for 

publication in the Maryland Register.  The Governor’s actions to block publication of the notice 

of adoption were unlawful, as was the Division’s failure to publish the notice of final action. 

Because the Existing NOx Regulation was lawfully adopted, the Department cannot now 

promulgate a new, weaker regulation purporting to regulate the same facilities for the same 

pollutant without following the APA’s requirements for amendment or appeal of a regulation.  

The proposed promulgation fails to comply with the statutory requirements for adoption of a 

regulation.  State Gov’t § 10-125(d)(3).  

                                                 
1
 See Md. Reg. Vol. 42, Issue 19 (Section 26.11.38, entitled “Control of NOx Emissions from Coal-Fired Electric 

Generating Units”) (Sept. 18, 2015). 
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Moreover, even if it were permissible to amend a regulation without following the 

procedures set forth in the Administrative Procedure Act, the Proposed NOx Regulation is 

nevertheless arbitrary because it fails to achieve the Department’s stated objective of providing 

“equal or greater public health protections” to the Existing NOx Regulation.  For the past seven 

months, the Department has consistently stated that any new regulation would be at least as 

stringent as the Existing NOx Regulation.  Because the Proposed NOx Regulation plainly fails to 

meet this level of stringency, its promulgation would be arbitrary and inconsistent with the 

Department’s statutory obligations.  See State Gov’t § 10-125(d)(2).   

 

I. Ozone Presents a Serious Health Concern in Maryland 

 

Maryland residents have long been exposed to elevated levels of ozone pollution.  

Although monitored concentrations have trended lower in recent years,
2
 ozone levels in 

Maryland routinely exceed those at which adverse respiratory effects have been detected and 

which the current scientific research dictates are necessary to protect human health, and 

especially sensitive populations such as children, asthmatics, and the elderly.   

 

Maryland’s poor air quality has serious health consequences for Marylanders, particularly 

those in and around the Baltimore and metro Washington DC areas where the ozone levels are 

highest.  Lifetime asthma prevalence in Maryland adults showed an increase of approximately 

31% from 2000 to 2009.
3
  An alarming 20% of Baltimore City children under 18 have asthma, 

more than double the national average.
4
  Baltimore City has more than triple the state’s age-

adjusted asthma hospitalization rate (42.9 per 10,000 people vs. 13.2)
5
 and nearly three times the 

state’s rate of emergency room visits due to asthma (203.3 per 10,000 people vs. 72.3).
6
  

Baltimore City also has significantly higher asthma mortality rates (26.0 per million) than the 

state at large (11.8 per million).
7
   

 

Ozone is a significant driver of Maryland’s unhealthful air.  Scientific research continues 

to strengthen our understanding of the harm that ozone causes to public health.  Ozone exposure 

has significant health impacts, particularly for the respiratory system. Severe health impacts are 

experienced from both singular high levels of exposure and repeated exposures over time.  

Negative health impacts of both short-term and long-term ozone exposure have been repeatedly 

                                                 
2
 The Department has acknowledged on many occasions that weather during the 2013 and 2014 ozone seasons was 

aberrantly cool and wet and, until recently, has declined to regard these years as indicative of a trend in ozone levels. 

Higher monitored ozone levels during the 2015 ozone season support the conclusion that 2013 and 2014 may not be 

representative years for ozone in Maryland and that recent lower monitored ozone levels may not persist absent 

additional reductions in emissions of ozone precursors.  
3
 Maryland Department of Health and Mental Hygiene, Asthma in Maryland 2011, at 17, available at: 

http://phpa.dhmh.maryland.gov/mch/Documents/Asthma_in_Maryland-2011.pdf, attached as Exhibit 1 (hereinafter 

“Asthma in Maryland 2011”). 
4
 Baltimore City Health Department: Asthma, available at http://health.baltimorecity.gov/node/454, attached as 

Exhibit 2. 
5
 Maryland Asthma Control Program, Jurisdiction Profile: Asthma in Baltimore City (Aug. 2011), at 3, attached as 

Exhibit 3.  
6
 Id. at 2.  

7
 Asthma in Maryland 2011 at 50.  

http://phpa.dhmh.maryland.gov/mch/Documents/Asthma_in_Maryland-2011.pdf
http://health.baltimorecity.gov/node/454
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demonstrated through numerous human exposure, epidemiologic, and toxicological studies.
8
  

These include demonstrated respiratory and cardiovascular morbidity, premature mortality, and 

perinatal and reproductive impacts, along with other suggested impacts such as to the central 

nervous system. The physiological impacts of ozone exposure are experienced even by healthy 

individuals and even at relatively low concentrations of ozone. Certain sensitive groups and 

individuals, however, are found to have significantly greater susceptibility to ozone-related 

health impacts. Moreover, while the impacts of acute ozone exposure are better understood, there 

is a growing body of scientific evidence showing that repeated exposure over time causes 

additional health impacts which may even be more severe and less reversible.  Taken as a whole, 

the scientific literature on ozone demonstrates that reducing levels down to at least 60 ppb has 

large and immediate human health benefits, especially for the most vulnerable populations in 

Maryland. 

 

II. Maryland’s Coal Plants Are a Significant Contributor to the State’s Unsafe 

Ozone Levels. 

 

Maryland’s coal plants are the State’s largest individual sources of the ozone precursor 

NOx.  The seven coal plants by themselves account for 14% of the State’s overall annual NOx 

emissions according to EPA’s 2011 National Emission Inventory.
9
  Only approximately half of 

the units in each plant owner’s fleet are equipped with state-of-the-art selective catalytic 

reduction (SCR) controls.  The remaining units have selective non-catalytic reduction (SNCR) or 

similar controls, which are much less effective at controlling NOx emissions than SCRs are.  The 

differences in these controls’ effectiveness are borne out by the data: The most poorly controlled 

coal units in Maryland emit NOx at rates 10 times those of the best controlled coal plants.
10

  As a 

consequence, on peak ozone days, the most poorly controlled units in Maryland have become the 

largest contributors of ozone precursors.
11

 Consequently, reducing NOx emissions from these 

facilities, especially on the dates of highest energy demand and the highest potential for ozone 

formation will have large ameliorative effects on air quality in Maryland.   

 

III. MDE Engaged in an Abortive Public Process, Rushing Out Its Proposed NOx 

Regulation With Minimal Public Input and Without Meaningful Public Process 

 

The Department’s process for developing the Proposed NOx Regulation stands in stark 

contrast to the process it had previously followed in developing the Existing NOx Regulation.  

The Existing NOx Regulation was developed through an open and transparent year-long public 

process.   Beginning in October 2013, the Department held a series of public meetings during 

                                                 
8
 See U.S. Environmental Protection Agency (2013). Integrated Science Assessment for Ozone and Related 

Photochemical Oxidants (Final Report). EPA/600/R-10/076F, 2013, available at 

http://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=247492 [hereinafter, ISA (2013)]. 
9
 EPA 2011 National Emissions Inventory.  

10
 EPA, Air Markets Program Database (ampd.epa.gov/ampd/) (Crane Units 1 & 2 and Wagner Unit 2 routinely emit 

at rates exceeding 0.35 lb/MMBtu, while the Morgantown units routinely achieve emission rates of 0.035 

lb/MMBtu).  
11

 MDE, A History of Power Plant Controls in Maryland: What Did We Learn? – Where Do We Go Next?  Part 2 – 

NOx Issues (Oct. 21, 2013), at Slides 8-9, 26, 43, & 48, available at 

http://www.mde.state.md.us/programs/regulations/air/Pages/StakeholderMeetings.aspx, attached as Exhibit 4 

[hereinafter “Part 2 – NOx Issues”].  

http://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=247492
http://www.mde.state.md.us/programs/regulations/air/Pages/StakeholderMeetings.aspx


4 

 

which draft regulatory language was shared publicly by the Department and subjected to 

multiple rounds of public input.  The requirements of the regulation evolved considerably in 

response to significant stakeholder input, including incorporating significant changes in response 

to feedback from Maryland’s coal plant owners seeking to relax the implementation schedule 

and to ensure the technical achievability of the regulation’s requirements.  This regulatory 

compromise, which was supported by the environmental and public health community and the 

owner of half of the State’s coal fleet, established two phases of emission reductions.  In Phase 1, 

which was to begin on May 1, 2015, coal plants would be required to run their already-installed 

emission controls throughout the summer ozone season.  In Phase 2, which would begin on June 

1, 2020, each coal unit lacking modern pollution controls would either install and operate these 

controls, repower to cleaner-burning natural gas, or cease operating.  The Department’s Air 

Quality Control Advisory Council (Council) unanimously voted to approve this compromise 

regulation in October 2015, and following a public comment period and review by the 

Administrative, Executive, and Legislative Review (AELR) Committee, the Department 

finalized the regulation on January 16, 2015.  

 

Promulgation of the Department’s Proposed NOx Regulation rests on a far less robust 

and inclusive public process.  Following Governor Hogan’s unlawful action blocking publication 

of the finalized and adopted Existing NOx Regulation, the Department deferred any public action 

on the Phase 2 requirements for more than six months.  On July 26, 2015 the Department 

released a new, significantly weaker draft regulation without supporting analysis and provided 

the public and interested parties only five days to comment.  On August 3
rd

, one business day 

after the close of the public comment period—during which the Department received negative 

comments from both the New Jersey Department of Environmental Protection and the U.S. 

Environmental Protection Agency, as well as from a number of environmental and public health 

groups—the Department released a revised draft.  The only change made in the revised draft was 

a further weakening of the fleetwide emission limit at the express request of coal fleet owner 

NRG.
12

  The Department then circulated this draft to the Air Quality Control Advisory Council 

for an up or down vote at a specially scheduled meeting to be held less than 48 hours later.
13

  

 

At the Council meeting itself, despite having over 100 interested persons in attendance 

and an unusually compressed schedule,
14

 members of the public were discouraged from speaking 

and those who did speak were asked to limit their remarks to 45 seconds.  In contrast, the 

Department’s air director took over an hour of the meeting’s limited time to present 102 slides 

which contained significant new, and deeply flawed, analyses that purported to show that the 

obviously weakened regulation would nevertheless provide greater public health benefits.  These 

analyses had never before been released to stakeholders or to the Council.  No meaningful 

opportunity was provided for the public to question or critique the Department’s analyses.  And 

to this day, the Department has declined to respond to requests from the Sierra Club for 

                                                 
12

 See Timothy B. Wheeler, Hogan smog plan clears hurdle after being tweaked to help power plants (Aug. 5, 2015), 

available at http://www.baltimoresun.com/features/green/blog/bs-md-smog-limits-20150805-story.html.  
13

 Notably, the Department failed to provide the public or interested parties with advance notice of this specially 

scheduled Council meeting contrary to longstanding Department practice and principles of due process. The Sierra 

Club, which is on the Department’s interested party list, only learned of the meeting for the first time on July 28
th

 

while attending a meeting at the Department.  The fact that approximately 50 concerned citizens turned out despite 

the lack of public notice highlights the importance of these regulations to the Maryland public.    
14

 The meeting both started later than regularly scheduled Council meetings and had an earlier scheduled end time. 

http://www.baltimoresun.com/features/green/blog/bs-md-smog-limits-20150805-story.html
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additional clarification regarding the analyses it presented at the Council meeting.  Although 

some members of the Council expressed concerns regarding the expedited process and 

questioned the need to render a vote at the August 5
th

 meeting, they were informed by the 

Department that a vote could not be deferred.  In a split decision, the Council ultimately voted to 

allow the Department to move forward with the regulation. 

 

IV. Comments 

 

1. The Proposed NOx Regulation Is an Unlawful Attempt to Amend or Repeal an 

Existing Regulation Without Following the Procedures Mandated by the 

Maryland Administrative Procedure Act.  

 

The Department cannot adopt the Proposed Regulation because it represents an unlawful 

attempt to amend or repeal the Existing NOx Regulation, whose publication was unlawfully 

blocked by the Governor on his first day in office.  As Sierra Club and Chesapeake PSR have 

previously explained, the Proposed NOx Regulation addresses exactly the same issue as the 

Existing NOx Regulation: NOx emission rates from Maryland coal plants over the long term.   

Because the Existing NOx  Regulation was previously finalized and adopted by MDE, that 

Regulation cannot be withdrawn without going through the Administrative Procedure Act’s full 

rulemaking process.  Cf. Md. Code, State Gov’t § 10-116(a)(1) (an agency “may withdraw a 

proposed regulation at any time before its adoption”) (emphasis added).
15

  Likewise, because a 

“regulation” includes the “amendment or repeal” of a regulation, State Gov’t § 10-101(h)(1), the 

Existing NOx Regulation cannot be amended unless the proposed changes have gone through the 

appropriate rulemaking procedures.  

 

If MDE wishes to replace the Existing NOx Regulation with the less-stringent provisions 

of the Proposed NOx Regulation, it must explicitly justify changing the existing regulations.  

Among other things, MDE’s proposed changes to the Existing NOx Regulation would need to be 

submitted to AELR, and those proposed changes would need to be published in the Maryland 

Register (along with a notice of proposed adoption).  See State Gov’t §§ 10-110, -111, -112.  

MDE’s proposal to loosen the Existing NOx Regulation would also need to be reviewed by the 

Air Quality Control Advisory Council.  See Md. Code, Env’t § 2-206(a) (requiring submission to 

the Council “[b]efore the Department adopts any rule or regulation under this title”).  At each of 

these steps, MDE would need to forthrightly acknowledge intention to amend the Existing NOx 

Regulation, and justify its proposed changes weakening the NOx emission limits established by 

that Regulation.  These steps are required by the Administrative Procedure Act, and are 

necessary in order for AELR to meaningfully review the proposed amendments. Similarly, these 

steps are designed to facilitate the interested public in submitting informed comments on those 

amendments.   

 

Here, however, MDE has failed to take any of these required steps.  Instead, the 

Department’s public presentations, submissions to AQCAC and AELR, and Maryland Register 

fail to ever mention the “withdrawal” or “repeal” of the Existing NOx Regulation. Nor do they 

mention the proposed “amendment” of the Existing NOx Regulation.  MDE’s silence on this 

                                                 
15

 Indeed, an agency must go back through the notice-and-comment rulemaking process even to make changes to a 

proposed regulation.  See Md. Code, SG § 10-113(b). 
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critical issue has been compounded by the Department’s misleading statements regarding the 

purported health benefits of the Proposed Regulation.
16

  Consequently, AELR, the Council, and 

numerous stakeholders have not been given notice of MDE’s intention to amend the Existing 

NOx Regulation, and therefore have been deprived of the opportunity to fairly address MDE’s 

rationale for amending the Existing NOx Regulation.  Because the Proposed Regulation is an 

attempt to surreptitiously amend an already-adopted regulation, promulgation of the Proposed 

Regulation would be unlawful.   

 

Moreover, if the Proposed Regulation were adopted, MDE would still be obligated to 

enforce the more stringent requirements of the Existing NOx Regulation.  If MDE fails to 

enforce the Existing NOx Regulation, or claims that the Existing NOx Regulation has been 

superseded by the Proposed NOx Regulation, MDE will be in violation of the APA and 

provisions of the Environment Article of the Maryland Code. 

 

2. The Proposed NOx Regulation Is Arbitrary Because It Fails to Achieve MDE’s 

Consistently Stated Objective of Providing Equal or Greater Public Health 

Protection to the January 2015 Existing NOx Regulation. 

 

The Proposed NOx Regulation is also arbitrary because it fails to achieve the 

Department’s primary publicly stated objective for this rulemaking: to develop a rule that 

provides equal or greater public health protections to the Existing NOx Regulation.
17

  As set 

forth in the attached reports of Dr. Ranajit Sahu, compliance with the Department’s Proposed 

NOx Regulation is expected to result in 21-35% higher NOx emissions from Maryland coal 

plants on peak days than would compliance with the Existing NOx Regulation.
18

  As these peak 

days are the most conducive to ozone formation, reducing emissions on these days is critically 

important from a public health perspective, a reality that the Department has long 

acknowledged.
19

  Consequently, the Sierra Club does not believe that the Proposed NOx 

Regulation meets the Department’s promise of “equal or greater public health protections.”   

 

Dr. Sahu analyzed the relative stringency of the compliance alternatives offered to fleet 

owners under the Existing and Proposed NOx Regulations based on two different compliance 

alternatives: (1) installation and operation of SCR controls on the non-SCR units and (2) 

repowering to natural gas of the non-SCR units.  To do so, he simulated fleetwide daily NOx 

emissions for the NRG and Talen fleets using actual historical heat input and simulated daily 

emission rates consistent with historic performance of the units and constrained by the 24-hour 

                                                 
16

 Compare MDE, Power Plant Controls in Maryland (Aug. 5, 2015) at Slides 69-92 (attached as Exhibit 5) with the 

First and Second Expert Reports of Dr. Ranajit Sahu, discussed in detail below. 
17

 See, e.g., Maryland Dept. of the Environment, Update to AQCAC on COMAR 26.11.38 (June 8, 2015), at slide 5; 

see also MDE, Letter of Information, HB 1042 Environment – Nitrogen Oxide Emissions – Pollution and 

Combustion Control Technologies (Mar. 11, 2015) (stating that any new regulation would “result in comparable or 

greater pollution reduction benefits” to the January 16, 2015 final regulation). 
18

 First Report Comparing the Stringency of the Existing and Proposed NOx Phase 2 Regulations for Coal-Fired 

Electric Generating Units in Maryland by Dr. Ranajit Sahu dated July 30, 2015, Attached as Exhibit 6; Second 

Report Comparing the Stringency of the Existing and Proposed NOx Regulations for Coal-Fired Electric Generating 

Units in Maryland by Dr. Ranajit Sahu dated August 28, 2015, and Attachment B, Attached as Exhibits 7A and 7B. 
19

 See, e.g., Department’s October 21, 2013 PowerPoint presentation to NOx stakeholders entitled “A History of 

Power Plant Controls in Maryland What Did We Learn? – Where Do We Go Next? Part 2 - NOx Issues,” at Slide 9. 
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and 30-day unit-specific and fleetwide emission limits contained in the two regulations.  Dr. 

Sahu chose to rely on historical heat input because these data reflect the realistic operating 

patterns of each coal fleet.  His choice of 2013/2014 heat input data was supported by two 

independent factors.  First, this time period reflects full implementation of the second and final 

phase of the Maryland Healthy Air Act, which began in 2012 and which constrains ozone season 

operations within each fleet by imposing fleetwide ozone season tonnage caps.  Use of operating 

data from before 2012 would be unrealistic because the fleets were operating without the 

fleetwide ozone season tonnage constraints imposed by the second phase of the Healthy Air Act.   

Second, as between the two available alternatives—2012/2013 and 2013/2014—the use of 

2013/2014 heat input data is conservative.  Maryland coal units on average ran more during the 

2014 ozone than the 2012 ozone season, a period during which natural gas prices hit near-term 

lows.  Using heat input from the pair of years during which the plants ran more results in higher 

total fleetwide tonnage, allowing for a conservative comparison to the fleetwide 24-hour mass 

caps in Section .04(B)(4) of the Proposed NOx Regulation.   

 

 Section .04(B)(1) and .04(B)(4)/(C)(3) Analysis 

 

In his simulations of future emissions for the SCR units under both the Existing and 

Proposed NOx Regulations, Dr. Sahu allowed each unit’s daily emission rate to vary between the 

unit’s demonstrated 5
th

 percentile emission rate at the low end and the 24-hour block rates 

contained in Section .05(A)(2).  For the non-SCR units, in his simulations of future 

implementation of Section .04(B)(1) of the Existing NOx Regulation, Dr. Sahu allowed the daily 

NOx rates for these units to vary upward from 0.05 lb/MMBtu without limit subject only to the 

30-day 0.09 lb/MMBtu constraint in the regulation.  In his simulations of future implementation 

of Section .04(B)(4) /(C)(3) of the Proposed NOx Regulation, Dr. Sahu allowed the daily NOx 

rates for those units to vary between their 5
th

 percentile historic emission rate on the low end and 

the 24-hour emission limits in Section .05(A)(2) of the existing regulation.   

 

To evaluate fleetwide NOx tonnage under Section .04(B)(1) of the Existing NOx 

Regulation (installation and operation of SCR controls), Dr. Sahu constructed a Monte Carlo 

simulation in which he allowed individual unit emissions to vary as described above.  As noted, 

for the non-SCR units, emissions were constrained on the high end by the 30-day rolling 0.09 

lb/MMBtu limit.  Based on Dr. Sahu’s Monte Carlo simulation, the 95
th

 percentile daily NOx 

emissions for the Talen system under the Existing NOx Regulation were 15.4 tons and 15.1 tons 

for the NRG system.   

 

To evaluate fleetwide NOx tonnage under the Proposed NOx Regulation, Dr. Sahu again 

constructed a Monte Carlo simulation in which he allowed individual unit emissions to vary as 

described above, but constrained the systems to each meet a daily fleetwide NOx emission rate 

of 0.125 lb/MMBtu and a 30-day fleetwide NOx rate of 0.09 lb/MMBtu, as required by Sections 

.04(B)(4) and (C)(3).  Based on the Monte Carlo simulation, the 95
th

 percentile daily NOx 

emissions for the Talen system under the Proposed NOx Regulation were 20.9 tons and 20.4 for 

the NRG system.  This represents an increase of 5.5 tons per day over the Existing NOx 

Regulation for the Talen system and 5.3 tons per day over the Existing NOx Regulation for the 

NRG system.  Statewide, this 10.8 ton/day increase amounts to a 35% weakening of the 
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regulation.
20

  Moreover, Dr. Sahu’s analysis suggests that both fleets can comply with the 

Proposed NOx Regulation without making any upgrades to existing control technology, meaning 

that Maryland’s coal fleet—with SCR controls on 43% of the units—will continue to lag far 

behind the numerous eastern states whose coal fleets are primarily or exclusively controlled with 

SCR.   

 

 Section .04(B)(3) Analysis 

 

In his evaluation of future implementation of Section .04(B)(3) (natural gas repowering), 

Dr. Sahu calculated peak daily emissions for each repowered unit non-SCR based on a 

conservative emission rate of 0.12 lb/MMBtu and for each SCR unit using the unit’s 2014 

average NOx emission rate.  Daily emissions were calculated by multiplying this emission rate 

by the unit’s highest 2014 daily heat input. To account for the fact that units’ maximum daily 

heat inputs would not occur on the same day, Dr. Sahu scaled the individual unit results by the 

ratio of the actual fleetwide maximum daily heat input and the sum of the individual unit 

maximum daily heat inputs.   

Table 1 - Systemwide Daily High NOx Emissions (tons/day) 

 

Regulatory Provision 

 

 

Talen System Units 

 

NRG System Units 

 

Existing Regulation: .04(B)(1) 

 

15.4 tons 

 

15.1 tons 

 

 

Existing Regulation: .04(B)(3) 

 

 

16.1 tons 

 

16.8 tons 

 

Draft Regulation: .04(B)(4)/(C)(3) 

 

20.9 tons 

 

20.4 tons 

 

 

Change in NOx Emissions 

 

+4.8 to 5.5 tons 

 

+3.6 to 5.3 tons 

 

 

                                                 
20

 Although Dr. Sahu’s analysis did not address the interim 2016 and 2018 30-day fleetwide emission limits in 

Section .04(C)(1) and (2), the existence of these limits does not alter the analysis.  As an initial matter, based on 

actual 2014 ozone season emissions, the Talen fleet already complied with the 2016 0.13 lb/MMBtu 30-day 

fleetwide emission limit 100% of the time during the ozone season.  The NRG fleet complied on all except three 

days (97.5% of the time), and these three days barely exceeded the limit with the highest 30-day fleetwide average 

being 0.1306.  Both fleets are also already largely compliant with the 2018 0.11 lb/MMBtu 30-day fleetwide rate.  

Based on 2014 ozone season emission data, the Talen fleet complied with a 0.11 lb/MMBtu 30-day fleetwide limit 

73.4% of the time and the NRG fleet complied 75.0% of the time. Moreover, any modest emission reduction benefit 

on the relatively small number of days in 2018 and 2019 when the fleet’s current emissions would be noncompliant 

are quickly and massively offset by the dramatically higher emissions anticipated through compliance under 

Sections .04(B)(4) and (C)(3) rather than Section .04(B)(1) beginning in 2020, as detailed by Dr. Sahu’s analysis 

above.   



9 

 

The lesser stringency of the Proposed NOx Regulation is unsurprising in light of the 

differences between the two regulatory schemes.  Both the Existing and Proposed NOx 

Regulations build off of Maryland’s existing Phase 1 NOx regulation for coal plants, which was 

previously implemented.  Under Phase 1, coal units are required to continually “minimize NOx 

emissions” by “operating and optimizing the use of all installed pollution control technology and 

combustion controls.”  See Section .03(A)(2).  In other words, Phase 1 already requires every 

coal unit in the State to minimize its emissions based on its existing pollution controls.  Because 

the Phase 1 requirements are already in effect, and would continue in effect under either Phase 2 

regulatory scheme, emission levels from the six (of 13) Maryland coal units that have already 

installed state-of-the-art pollution controls would remain largely unchanged under either Phase 2 

regulation.
21

   

 

The distinction between the two Phase 2 regulatory schemes is their treatment of the 

State’s poorly controlled coal units.  Under the Existing NOx Regulation, Phase 2 requires each 

of the poorly-controlled coal units in the State, by June 1, 2020, to either (a) upgrade its emission 

controls and meet stringent unit-specific NOx emission rates, (b) repower to much lower-

emitting natural gas, or (c) cease operating.  Consequently, the Existing NOx Regulation drives 

significant emission reductions from every single coal unit in the State on every day of the ozone 

season.   

 

By contrast, under the Proposed NOx Regulation Phase 2 includes a fleetwide 

compliance option with fleetwide average emission limits.  These fleetwide limits are set at 

levels high enough to allow the fleets to comply without adding any additional controls or 

repowering any units, but instead based exclusively on the operation of existing controls, which 

is already required in Phase 1.
22

  Consequently, under the Proposed NOx Regulation, all of the 

poorly-controlled units could continue to emit at their current rates (up to 10 times higher than 

the best controlled units), while still being part of a fleet that complies with the fleetwide 

emission limit.  Unsurprisingly, by failing to require more than half of the units in the State 

(seven of 13) to modernize their emission controls or repower to a cleaner fuel, the Proposed 

NOx Regulation would result in significantly higher NOx emissions on peak days.  

 

The Department’s contention that its Proposed NOx Regulation would provide equivalent 

emission reductions to the Existing NOx Regulation is incorrect and relies on flawed 

assumptions regarding both the operations and emissions of Maryland’s coal units under the 

Existing NOx Regulation.  The quantity of NOx emissions from the State’s coal units is the 

product of how much each unit runs and the rate at which that unit emits NOx.  To analyze 

stringency, the Department compared estimates of emissions under the Existing NOx Regulation 

to a fleetwide daily tonnage cap authorized by the Proposed NOx Regulation.  The Department’s 

analysis of the Existing NOx Regulation, however, inappropriately inflates both of the level of 

operations and the rate of emissions, resulting in a deeply flawed comparison:    

                                                 
21

 Although coal units lacking state-of-the-art emission controls are also required to optimize use of existing controls 

under Phase 1, these units have a far more limited ability to reduce NOx emissions by doing so given the 

significantly lower efficiency of their inferior existing controls. 
22

 Indeed, the daily fleetwide emission requirement in the Proposed NOx Regulation is higher than the unit-specific 

emission requirements in the Existing NOx Regulations.  In other words, under the Existing NOx Regulation, every 

coal unit in the State will be emitting at a lower rate than the entire fleets are required to achieve under the Proposed 

NOx Regulation.  
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(a) Level of operations: In projecting emission levels under the Existing NOx Regulation, 

the Department assumed that every one of the 13 coal units in the State operates 24 hours 

a day.  This is not now, nor has it ever been, a realistic assumption.  It is not even an 

accurate reflection of fleetwide operations on the highest energy demand days.  By using 

this improper assumption, the Department dramatically inflates anticipated emissions 

under the Existing NOx Regulation. The Department then compares this inflated 

emission projection to the fleetwide tonnage cap in the Proposed NOx Regulation to 

erroneously conclude that the proposed fleetwide tonnage cap is equivalently stringent.   

 

By contrast, Dr. Sahu’s evaluation used actual operational data from multiple years of 

recent actual operations to project emissions from the Maryland coal fleet under the two 

regulations. Use of these actual operational data tells a very different story:  The Existing 

NOx Regulation is projected to lead to emissions far below the Proposed NOx 

Regulation’s fleetwide tonnage cap and far below the NOx tonnage anticipated as a result 

of compliance with the fleetwide emission rates in the Proposed NOx Regulation.  

 

(b) Rate of emissions: Although the Department’s analysis purported to evaluate a range of 

compliance scenarios for the Existing NOx Regulation, in each scenario the Department 

assumed emission rates that are inconsistent with existing Phase 1 regulatory 

requirements.  In particular, in three of its four scenarios, the Department assumed that 

the best controlled units emitted NOx at rates that are 30% higher than the maximum 

rates authorized by the Phase 1 regulation,
23

 thereby massively inflating projected 

emissions under the Existing NOx Regulation.   

 

Moreover, in all four scenarios, the Department ignored its Phase 1 requirement that 

every coal unit in the State “shall minimize NOx emissions” by “operating and 

optimizing the use of all installed pollution control technology and combustion controls.”  

See Section .03(A)(2).  Thus, even in the one scenario in which the Department 

incorporated emission rates that are not expressly prohibited by the current Phase 1 

regulation,
24

 the Department nevertheless assumed that the best-controlled units emit 

NOx at a rate far in excess of what those units achieve when they “minimize NOx 

emissions” – as they are legally required to do.  By way of illustration, the Department’s 

analysis assumed that NRG’s Morgantown plant emits NOx at a rate of 0.07 lb/MMBtu, 

while in reality the Morgantown units consistently emit at rates 50% lower (i.e., half of 

the Department’s assumed rate).  Because these and other units, by regulation, “shall 

minimize NOx emissions,” they cannot lawfully emit NOx at the higher rates assumed in 

the Department’s compliance scenarios.  This flawed assumption improperly inflates the 

baseline the Department used in estimating NOx emissions under the Existing NOx 

Regulation.    

 

Dr. Sahu’s analysis, by contrast, compared the expected fleetwide NOx emissions under 

the Existing and Proposed NOx Regulations, but constrained the range of emission rates 

                                                 
23

 See Section.04(A)(2) of the Phase 1 regulation, renumbered to .05(A)(2) in the Proposed NOx Regulation.  
24

 Specifically Section .04(A)(2) of the existing Phase 1 regulation; renumbered Section .05(A)(2) in the Proposed 

NOx Regulation. 
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to those actually permissible under the Phase 1 and Phase 2 requirements. The results of 

Dr. Sahu’s analysis show that fleetwide emissions under the Existing NOx Regulation are 

significantly lower than the fleetwide tonnage cap in the Proposed NOx Regulation and 

likewise significantly lower than the NOx tonnage anticipated as a result of compliance 

with the fleetwide emission rates in the Proposed NOx Regulation. 

 

In sum, it is clear that compliance with the Existing NOx Regulation would result in significantly 

greater reductions in emissions of smog-forming NOx pollution from Maryland coal plants than 

would compliance with the fleetwide rates or tonnage caps in the Proposed NOx Regulation.  In 

fact, by the Department’s own analysis, the Proposed NOx Regulation would do little, if 

anything, to further reduce NOx emissions from the Maryland coal fleet beyond what is already 

required by the existing Phase 1 regulations.
25

  The Raven/Talen fleet’s emissions are already 

below the fleetwide tonnage cap in the Proposed NOx Regulation 99% of the time; and the NRG 

fleet’s Phase 1-compliant emissions are below the cap 95% of the time and barely exceed the cap 

on the remaining handful of days.  By contrast, as Dr. Sahu’s analysis highlights, compliance 

with the Existing NOx Regulation would result in dramatic additional reductions in smog-

forming NOx pollution in Maryland.  In addition, from the outset of the regulatory development 

process in October 2013, the Department has consistently identified the smaller units lacking 

state-of-the-art controls as the “higher peak day emitters.”
26

  Because the Proposed NOx 

Regulation requires no further cleanup of the most poorly controlled coal units, it fails to address 

the primary concern motivating this entire regulatory process and is therefore arbitrary. 

 

 Thank you for your consideration.  

 

 

Respectfully submitted, 

 
Josh Berman 

Staff Attorney 

Sierra Club Environmental Law Program 

50 F St. NW, 8
th

 Floor 

Washington, DC 20001 

Tel: (202) 650-6062 

Email: Josh.Berman@sierraclub.org  

 

Tim Whitehouse 

Executive Director 

Chesapeake Physicians for Social Responsibility 

325 East 25th Street  

Baltimore, MD 21218 

                                                 
25

 This is illustrated by the slides 55 and 57 of the Department’s August 5, 2015 PowerPoint presentation to the Air 

Quality Control Advisory Committee entitled “Power Plant Controls in Maryland.”     
26

 Department’s October 21, 2013 PowerPoint presentation to NOx stakeholders entitled “A History of Power Plant 

Controls in Maryland What Did We Learn? – Where Do We Go Next? Part 2 - NOx Issues,” at Slide 9.    
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